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NTSB Order No. EM 198

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 14th day of April, 2004

THOVAS H. COLLI NS,

Commandant ,

United States Coast Guard,
V. Docket Me-175

ANTHONY PASSARO,
Appel | ant .

N N N N N N N N N N N

OPI Nl ON AND ORDER

Appel | ant, pro se, seeks review of a decision of the Vice
Commandant (Appeal No. 2640, dated August 31, 2003) affirmng a
deci sion and order entered by Coast Guard Admi nistrative Law
Judge Parlen L. McKenna on March 19, 2002, follow ng an
evidentiary hearing that concluded on Novenber 20, 2001. H The
| aw j udge sustai ned a charge of m sconduct and ordered that the
appel lant's Merchant Mariner's License (No. 954670) and Merchant
Mariner's Docunent (056-44-2478), and all other |icenses and

docunents held by him be suspended for twelve nonths, six nonths

'Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.
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outright and six nonths remtted on twelve nonths’ probation. As
we find no valid basis in appellant's appeal brief for
overturning the Vice Commandant's affirmance of the | aw judge's
deci sion, appellant's appeal, to which the Coast Guard filed a
reply in opposition, wll be denied.

The m sconduct charge at issue in this proceeding arose from
t he appel l ant’ s enpl oynent aboard the MV LIBERTY WAVE as a duty
engi neer on February 8, 2001. Appellant was alleged to have
tw ce responded to high water alarns by punping bil ge water
directly overboard without first passing it through an oily water
separator, contrary to the Vessel Instruction Manual and a
standi ng order of the vessel’s Chief Engineer. Although the
respondent admtted the allegations in support of the m sconduct
charge, he asserted that he had been ordered to respond as he did
by the first assistant engineer. The |aw judge did not give
wei ght to this account of the matter, largely on credibility
grounds, and credited instead testinony to the effect that
appel Il ant had been instructed to punp ballast or clean ocean
water fromthe duct keel directly over the side, not potentially
dirty (i.e., oil containing) bilge water.

Aside from denonstrating his disagreenent with the Vice
Commandant’ s rejection of his numerous objections to the | aw

j udge’ s deci sion and order,EI appellant’s brief identifies no

’The appel lant’s brief contains many extraneous and
irrel evant argunents. For exanple, he submts that the Coast
Guard did not adequately investigate the case or understand the
technical issues it presented. Assum ng, for purposes of
argunent that the Board could properly Iook into questions of
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| egal basis for overturning it. & Wthout some detail ed
expl anation of the grounds for appellant’s belief that the Vice
Commandant’ s affirmance of the | aw judge’'s rulings on any and al
substantial factual or |egal objections is contrary, in a
significant respect, to the record or controlling law, we are
constrained to accept the Coast Cuard' s disposition.EI

ACCORDI NGY, IT I S ORDERED THAT:

1. The appellant's appeal is denied; and

2. The Vice Commandant's decision affirmng the | aw judge’s
decision and order is affirned.
ENGLEMAN CONNERS, Chairman, ROSENKER, Vi ce Chairman, and GOGLI A,

CARMODY, and HEALI NG Menbers of the Board, concurred in the
above opinion and order.

that nature, the fact is that appellant admtted the
specifications underlying the charge. He cannot now attack their
validity.

%Appel | ant’ s assertion that msconduct was not proved
because he was not shown to have wongful intent is unavailing.
This is not a crimnal case, so there was no need to establish
the el enment of scienter. Mre to the point, Coast Guard
regulations (46 CF. R 8 5.27) define “m sconduct” and
appellant’s admtted actions clearly fall within the definition:

M sconduct is human behavi or which viol ates sonme formal,
duly established rule. Such rules are found in, anong ot her
pl aces, statutes, regul ations, the conmmon | aw, the general
maritime law, a ship’s regulation or order, or shipping
articles and simlar sources. It is an act which is
forbidden or a failure to do that which is required.

“Statements such as “[t]here are far too many statenents of
error of |aw and abuse of discretion asserted in the Conmandant’s
decision to list individually” do not discharge an appellant’s
duty to specifically enunerate how, in his or her view, the Vice
Commandant abused his discretion or erred as a matter of |aw
See Rule 825.20(5) and (6), 49 CF. R Part 825. An appeal to the
Board does not trigger a plenary review, it initiates a mariner’s
opportunity to tell us, wth particularity, why he believes the
Vi ce Commandant nmade a m st ake.



